STATE OF SOUTH DAKOTA
COUNTY OF PENNINGTON

IN CIRCUIT COURT

)
) SS.
)

SEVENTH WDICIAL CIRCUIT
)
)
)
)

LAZY P-6 LAND CO., INC.,
a South Dakota Corporation
and ORVIL DA VIS,
Plaintiffs,

)

vs.

)
)

Civil No. 14-- --

AMENDED
COMPLAINT

)
)
CITY OF RAPID CITY and SAM
KOOIKER, individually and in his official )
capacity as Mayor of the City of Rapid City,)
)

)

Defendants.

Plaintiffs, for their causes of action against Defendants, plead in their Amended Complaint
as follows:
1.

Lazy P6 Land Co., Inc. ("Lazy P6") is a South Dakota corporation which is the

developer of Gemstone Subdivision, Southgate Commercial Condominiums, and Southgate
Condominiums Phase I and still the owner of all Southgate Condominiums Phase I, all but two
units of Southgate Commercial Condominiums; Lots 3, 4, 5, 7,.9, 10, 18, 19 in Block 1 of
Gemstone Subdivision; Lots 1, 6, 7 in Block 2 of Gemstone Subdivision; Lots 1, 9, 10 and 18 in
Block 3 of Gemstone Subdivision; and Government Lot 1 less subdivision and ROW and
Govenunent Lot 3 less ROW, both in Section 19, Township 1 North, Range 8 East of the Black
Hills Meridian, all either located adjacent to or in the City Limits of Rapid City.
2.

Plaintiff Orvil Davis is the President of Lazy P6 and has been actively involved in

the development of said property since 2000.
3.

Defendant Sam Kooiker is the Mayor of Rapid City and is a resident of Pennington

County, South Dakota.
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4.

On September 9, 2014, a Notice of Claim was duly served on the City Finance

Officer, as specified by SDCL § 3-21-3.
5.

Lazy P6 has been developing its property both in the City Limits and adjacent to the

City Limits since 2001. As part of the development of Lazy P6's prope1ty, Lazy P6 established a
condominium association for a portion of its property in 2003. Thereafter, Lazy P6 established
another condominium association for an additional portion of its property in 2011 . Lazy P6 has
been developing its prope1ty in response to market demands. At all times, the City has given
approval to development plans in. Government Lots 1 and 2, and the City has approved
infrastructure plans and road layouts for Government Lot 3 (Southgate Commercial Condos).
6.

Lazy P6's plan, which has been relayed to the City, is to market its property

according to buyer demand while meeting applicable City requirements and annexing as the
property is sold to third-party buyers.
7.

Based on information and belief, City elected officials and senior staff are

continuing to represent publicly that Lazy P6's property is being illegally developed, is subject to
litigation for the development of the condos, and does not meet with City standards, even though
the property is being developed legally, the City has never initiated any litigation, and the property

:i

.,
'!
I

:

is being developed to meet applicable standards. City elected officials and senior staff are making

J
1;
'I

such statements knowing that they are false.

I

8.

In the late Summer of 2013, Lazy P6 submitted infrastructure improvement plans,

l
iI

which included water and sanitary sewer extensions, shown within future rights of way, roadway
pavement widths and related infrastructure.
9.

I

,.·:

On September 20, 2013 , the first phase of water and sewer extensions, including

placement of said water and sewer, was approved by Nicole Lecy, P .E., of the City Engineer' s
office.
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10.

On October 7, 2013, after several months of negotiations, the City and Plaintiffs

entered into an Oversize Agreement whereby the City agreed to reimburse Plaintiffs an estimated
$605,000 for its construction of oversized improvements including constructing 5•h Street as a
multi-lane concrete arterial, a 16" water main, and a 15" sewer main.
11 .

The Oversize Agreement included a detailed schedule for annexation connected to

repayment of the City's agreed cost share to Lazy P6.
12.

Lazy P6 continued to negotiate with the City thereafter regarding additional

armexation and other items; however, the City was deceiving Lazy P6 by proceeding with
changing the future land use of Lazy P6's property while giving the appearance of negotiating on
possible annexation and representing that Lazy P6's property could come in with its existing
designations without even notifying them the process was being undertaken.
13.

The City has continued a course of conduct towards Lazy P6 which clearly singles

them out. The City Attorney has made this clear on numerous occasions including on March 6,
2013 when he interrupted a meeting and called Orvil Davis dishonest and that he was operating an
illegal organization. On February 7, 20 14, City Attorney, Joel Landeen, stated to Lazy P6 that the
sewer fees were "punitive" and the City would make Lazy P6 comply with the City's wishes. All
the while Public Works Director Terry Wolterstorff, P.E., and Planning Director Brett Limbaugh
both assured Lazy P6 the property would be annexed with the same current users.
14.

In a meeting with Mayor Kooiker and Public Works Director Terry Wolterstorff,

P.E. on February 13, 2014, the City requested the annexation of additional property and Lazy P6
agreed to the additional annexation of property; however, the City later refused to acknowledge or
accept the agreement despite the fact that the agreement had been reached at the City's request.
15.

In early February of20 14, Lazy P6 leamed of the City's plans to change futme land

uses. On February 13, 2014, Lazy P6 submitted clear written objections. Lazy P6's objections
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were ignored by the City, resulting in hann to the Plaintiffs. The future land use of the property is
now different and less valuable from the existing County zoning and previous future land use.
16.

City elected officials and senior staff began making recorded comments during

official Public Works Committee and Council meetings. The officials and staff made knowingly
false statements regarding the quality of improvements and construction plans, amongst other
references, to the appraiser, in the meetings of February 7, February 25, and April 21, and in the
Mayor' s interview to name just a few instances, related to the Plaintiffs, but when publicly
challenged to explain, City Officials stated, "Acknowledge the Request" and refused to answer.
17.

On April 21 , 2014, during a City Council Meeting, the City implemented the Future

Land Use Plan despite the objections filed by Lazy P6.
18.

The City thereafter began the process of forced annexation. Lazy P6 immediately

made the City aware of its objections in writing, citing the October 7, 2013 Oversize Agreement.
19.

On or about May 29, 2014, Lazy P6 learned oflive comments made by Defendant

Mayor Sam Kooiker during a regular "podcast" on the local radio station KOTA. Defendant
Mayor Sam Kooiker made several incorrect, malicious, and knowingly false comments regarding

Lazy P6, including: "actually there has been quite a bit of development that has occurred and it's
been below City standards and that's been a problem. It's been a concem to our fire department.,,
These statements were made despite the fact that plans had been submitted and approved by the
City and the process of First Utility Phase construction was already underway. Based on
infom1ation and belief, these statements appear to be made to influence the upcoming annexation
vote to scare and influence City Council members.
20.

On June 6, 2014, the City Council decided to ignore Lazy P6's objections and

moved forward with the annexation of land totaling approximately 280 acres which had been used
as grazing land for at least the past ninety years with no plans of development.
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21.

The City continues to refuse to allow Plaintiff to hook up to City Services or even

complete the testing of the building sprinkler system all the while making false claims about fire
hazards and substandard development. ·
FIRST CAUSE OF ACTION

22.

Plaintiffs re-allege and incorporate by this reference each of the other allegations of

this Complaint not in this particular cause of action.
23.

Defendants City of Rapid City and Mayor Sam Kooiker have instituted a course of

conduct of publically making knowingly false statements and falsely suggesting and inferring that
the property being developed by Lazy P6 is substandard.
24.

Lazy P6 has met all applicable City requirements with its property within the City

25 .

Further, on May 29, 2014, Defendant Mayor Sam Kooiker appeared on 1380

limits.

KOTA Radio news aired broadcast providing direct oral statements, and during the radio interview
stated:

Mayor Kooiker: Involuntary annexation in Rapid City is ·very rare.
I believe the last one was South Valley Drive 5 years ago. This is a
situation where there is a large piece of property at the south end of
5th and Catron Blvd. just across the road from the new Wal-Mart at
the dead end of the T intersection where there's some storage units
and some other buildings back there and the City has been trying to
get the developer to come up to City standards for some time and it
is a difficult situation because the landowner wants to have City
services, but wants to annex and piecemeal and there's another
rather complicated issue involved where a plat was
condominiumized as it was called and it was accepted at the time by
I believe the Register of Deeds Office and the state and there was
some dispute as to whether that was accepted by the City .. .

·i
I
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KOTA: So far very little development has occurred there.
Mayor Kooiker: Well, actually there has been quite a bit of
development that has occuned and its been below City standards
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and that's been a problem. It's been concern to our fire
department. It's been a concern for public works and engineering
and our planning department. It's time to take action.
This statement that Lazy P6's development is substandard and a fire hazard was made even though
such statement is false. The property is being improved to meet applicable City infrastructure
standards and the Defendant Mayor Sam Kooiker, as the head of the City, was clearly aware of that
at the time of the statement.
26.

These statements by Defendant Mayor Sam Kooiker are false. Defendant Mayor

Sam Kooiker made these statements knowing they were false or with reckless disregard for
whether they were false. Defendant Mayor Sam Kooiker as the head of the City had access to
information and facts which would have shown the statements were false, including being directly
included on numerous emans. In addition, Defendant Mayor Sam Kooiker had spoken with Lazy
P6 and its representatives and had been personally informed of the development's progress and
standards.
2 7.

At the time the statements were made by Defendant Mayor Sam Kooiker, Lazy P6

had already submitted infrastructure improvement plans, which included water and sanitary sewer
extensions, shO\vn within future rights-of-ways, roadway pavement widths and related
infrastructure components. The City Engineering staff had already approved the first phase of the
water and sewer extension and accepted their placement within the other components shown on
the plans, even going as far as to grant Design Exceptions to specific elements.
28.

Before the May 29, 2014 broadcast, City Staff was in the process of inspecting

Lazy P6's First Utility Phase with no negative comments having been provided at that point.
Approval and acceptance of Lazy P6' s First Utility Phase was accomplished by City Staff on July
31, 2014, which again confirmed that all previously approved elements were constructed
satisfactorily, had passed all tests, were accompanied by the necessary documentation and bonding
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requirements and the City Council formally approved and accepted the improvements as of the
September 2, 2014 City Council Meeting~
29.

The false and defamatory comments of Defendant Mayor Sam Kooiker, elected

officials, and professional staff have had a direct and negative monetary impact on Plaintiffs.
30.

Plaintiff Orvil Davis is a licensed real estate broker and resident of Rapid City,

South Dakota, who has spent years building a reputation of honesty, community involvement and
professional excellence in this community. The defamatory statements made by the Defendants
have severely damaged Orvil Davis' reputation. The questioning of Orvil Davis' integrity has
damaged his personal and professional reputation and has adversely affected the value of the
property.

31.

Plaintiff Lazy P6 is a South Dakota Corporation that has been operating for the past

14 years. Lazy P6 prides itself on a reputation of honesty, integrity, and quality. The defamatory
statements have severely damaged Lazy P6's reputation by drawing into question its integrity, the
quality of its improvements and work, as well as adversely affecting the value of the property that
has been owned by the family for over 50 years.

SECOND CAUSE OF ACTION
32.

Plaintiffs reallege and incorporate by this reference each of the other allegations of

this Complaint not in this particular cause of action.
33.

Plaintiffs have been improving and marketing its property south of Catron

Boulevard as commercial use with the intent of selling the prope1iy for a profit. Plaintiffs have
advertised the property for sale and have received a great deal of interest from prospective buyers.
Plaintiffs have even sold some of the property.

34.

Lazy P6 created condominium units on its property located outside the City Limits

of Rapid City. The condominium has been approved by the South Dakota Real Estate Commission
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and the deeds have been accepted by the Pennington County Register of Deeds for filing since
2003. The condominium units were created for numerous purposes; a couple of which were to
share the costs of improvements bet\veen all the prope1ties and estate planning.
35.

Defendants City of Rapid City and Mayor Sam Kooiker knew of the

improvement and marketing plan for the property.
36.

Defendants City of Rapid City and Mayor Sam Kooiker have intentionally and

unjustifiably instituted a course of conduct of to1tiously interfering with the marketing of Lazy
P6's property by singling out the property for changes to the long standing future land use
designation, ignoring and breaching contractual agreements between the City and Lazy P6 and in
arbitrarily applying storm water fees to Lazy P6's property while adjoining property with similar
use and type are exempt.
37.

In a March 6, 2013 meeting with Mayor Kooiker; Councilwoman Charity Doyle;

Council President Jeny Wright; City Attorney Joel Landeen; Assistant City Attorney Wade
Nyberg; Public Works Director Terry Wolterstorff, P.E., Planning Director Brett Limbaugh, Orvil
Davis, and Larry Kostaneski, Joel Landeen acting in his capacity as City Attorney stated to Orvil
.

.

Davis, "you're dishonest, your association is illegal and you are intentionally circumventing city
requirements." This type of action and behavior is what Lazy P6 has been continually met with in
even scheduling a professional meeting to discuss Lazy P6's annexation options. This type of
actions and words show the true intent behind every action that the City has taken in regard to Lazy
P6's property.
38.

First, on February 25, 2014, during a Public Works meeting, the Public Works

Committee heard arguments regarding Unit 11 sewer hookup by the City. Rapid City
Councilwoman, Bonnie Peterson stated:
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What we have here, number twenty-nine is coming up, we have members
of our community that years ago, streets and all were allowed to be built
substandard, and here we are, they are facing problems and safety issues
involved because the council in their wisdom at that time, allowed things
to be done less than adequately---so basically we are looking at the same
thing. We are allowing lesser standards- we potentially---no I am saying
we are talking about this one, I'm saying this will allow the same thing.

39.

In this same meeting of February 25 , 2014, Public Works Director Terry

Wolterdorf states, "we have approved plans that are kind of, I'll°use the term, piecemeal, maybe
that is not the proper term - but we are bringing water plans and sewer plans and street plans will
come at a later time, we are trying our best."

This statement was completely false as the plans

were being submitted together in the same manner as any other property owner would for
improving his property.
40.

Patsy Horton, the Long Range Planning Manager at the City, provided information

and made comments to an appraiser for a bank that the City was in litigation with Lazy P6
regarding its condos. The representations were published in an appraisal report dated December
27, 2013. The statements were false and Patsy Ho1ton knew the statements were false.
41.

On or about April 21, 2014, the City amended the comprehensive plan and the

designation of the future zoning for Lazy P6's property from general commercial to light
industrial, which significantly affected the value and use of the development despite objections by
Lazy P6. Plaintiffs believe that such malicious and intentional conduct resulted in approximately
an eighty percent (80%) reduction in value.
42.

Understanding Lazy P6's interest and future land use plan, the original future zoning

designations of the Comprehensive Plan were vigorously negotiated by the City and Lazy P6. The
unilateral decision to change the designation from general commercial to light industrial has
stripped Lazy P6 of significant value. Further, as the value of the property decreases with this
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change, the City did not change the infrastructure class requirements. Therefore, Lazy P6 must
build all improvements at significantly increased cost to meet the class requirements but with a
drastic loss of revenue on the change in designation.
43 .

Defendant Mayor Sam Kooiker also provided direct oral statements during the

radio interview in May that it is disputed whether the City had in fact approved the Plaintiffs'
development project. Mr. Kooiker stated, "There's another rather complicated issue involved
where a plat was condominiumized as it was called and it was accepted at the time by I believe the
Register of Deeds Office and the state and there was some dispute as to whether that was accepted
by the City." These statements are clearly meant to further and continually disparage the Plaintiff's
development and interfere with Plaintiffs' ability to sell the property.
44.

The City has now moved for forced annexation of all Lazy P6' s property outside

City limits further damaging Lazy P 6.
45.

The City recently has also exempted certain properties from the full sto1m water

drainage utility fee as of the City Council meeting on August 18, 201 4. However, Lazy P6's
property, which adjoins parts of the exempted property, has not received an exemption and must
pay the full fee despite being the same type of property and being used for the same purpose as the
exempt property continuing the interference with Lazy P6's ability to develop its property.
46.

Beginning at least in 2003, these actions by the Defendants demonstrate a

coordinated and malicious attack upon the Plaintiffs and their development and illustrate a
concerted tortious course of conduct of harassment, retaliation and interference with contractual
relationships of the Plaintiff, Lazy P6, apparently based on the decision of the Plaintiffs to develop
and transfer the condominium units in this way. Rather than legally challenging the condominiums
themselves, the Defendants are attempting to destroy Lazy P6's reputation and property value to
force removal of the condominiums.
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47.

The actions of Defendants City of Rapid City and Mayor Sam Kooiker have caused

substantial harm to Plaintiffs, including but not limited to the loss ofprospective sales and lower
sale prices due to suppressed demand as buyers of high priced real estate are extremely sensitive to
all negative aspects of the land whether true or not. Further, the actions by the City and Defendant
Mayor Sam Kooiker demonstrate a vicious coordinated and malicious attack upon the Plaintiffs
and their valuable real estate and illustrate a course of conduct of harassment, retaliation and
interference with contract apparently based on the decision of the Plaintiffs to develop and transfer
the condominium units. This attack has caused Plaintiff substantial damages to be determined by a
Jury.

THIRD CAUSE OF ACTION
48.

Plaintiffs reallege and incorporate by this reference each of the other allegations of

this Complaint not in this particular cause of action.
49.

On October 7, 2013, after several months of negotiations, the City, by and through

Defendant Mayor Sam Kooiker, and Lazy P6 entered into the Oversize Agreement for
reimbursement of oversize costs associated with the extension of 5th Street South of Catron
Boulevard. The approved Oversize Agreement sets forth the process for annexation of certain of
Lazy P6's properties as infrastructure is extended to the property and requires repayment by the
City of the agreed oversize improvements in conjunction therewith.
50.

The Oversize Agreement provides the following:
The City agrees that the public improvements to be constructed
according to this Agreement may be completed in phases
declared by the Developer, as identified in Exhibit B.
Reimbursements for oversize shall only be made for phases
completed as provided herein. Additionally, Developer'~
obligation to petition for armexation shall only apply to such
property and right-of-way as matches the extent ofreimbursable
(oversize) public improvements completed in the Developer's
selected phase, as identified in Exhibit B.
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See Oversize Agreement, p.2,

~

6 (emphasis added). Attached to said Oversize Agreement is

Exhibit B, titled Phasing and Annexation Schedule, with four phases specifically declared by the
Plaintiff. Pursuant to the above cited provision, Plaintiffs obligation to petition for annexation
only applies to such property and right-of-way as the extent of reimbursable improvements.
51.

During the February 25, 2014 Public Works meeting, Public Works Director, Mr.

Terry Wolterstorff, P.E. stated,
We came forward with the Oversize Agreement that-look at the
end of the day has got all kinds of different phasing involved so they
didn't have to annex the whole thing to get their oversize money
... We are trying our best but at some point you have to simply ask
the applicant, if not now, when? If you are not going to annex now,
when are you going to annex. It feels like- I feel like, it's your last
opportunity and the only leverage you have left, is the services you
provide, now is the time to require the annexation.
52.

Despite the clear language in the Oversize Agreement, the City has begun forced

annexation of Lazy P6's property, including the property covered by the Oversize Agreement as it
attempts to use "the only leverage" it has left. This forced annexation is a clear breach and
violation of the terms of the Oversize Agreement.

53.

Defendants have proceeded on this course without disclosing, discussing, or acting

on the proposals Lazy P6 had negotiated with high ranking officials and submitted to the City for
action and even though the majority of the property is seasonal grazing. The proposals included in
part, nearly doubling the size of the offered annexation area. The City's only response was
"acknowledge the request" and to pass resoluti on on June 6, 2014 to "move forward" with the
annexation of Lazy P6' s land of which most has been seasonal grazing for over 20 years and may
continue in that use for the foreseeable future.
54.

From the beginning, Lazy P6 has acknowledged that it is developing its property
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with the understanding that the property will be annexed as it develops as both the City and buyers
will require it; however, it is clear this action is an over reach by the City as this property will not
be developed tomorrow.
55.

By completely disregarding the annexation provision in the Oversize Agreement, as

agreed to by all parties, the Defendants are in breach of the Oversize Agreement.

FOURTH CAUSE OF ACTION
56.

Plaintiffs reallege and incorporate by this reference each of the other allegations of

this Complaint not in this particular cause of action.
57.

Lazy P6 negotiated for years with the City for its designated future land use which

was enacted in 2008. These negotiations took place over a 7 year period from 200 1-2008 and
included well over 20 meetings which encompass boxes at the City. Yet the City when it comes
time to change the same designated land use does so without notice or even a courtesy request for
thoughts from the affected landholder who had negotiated so vigorously for its existing land uses.
58.

Lazy P6, after receiving the designated future land use designations for its property,

put together its development plan and started improving and marketing
its property in reliance
.
..
upon those plans. Lazy P6 was well aware of the position of the City that historically these
designations, once reached, were honored and upheld by the City.
59.

Lazy P6 was never notified directly that its property was being considered for

change of future use even though the City was well aware of the negotiations that had previously
taken place between the parties and the historical and consistent position of the City that these
designations once issued were honored by the City.
60.

Lazy P6 only indirectly became aware of the proposed changes to the future land use
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of its property and once informed, vigorously attempted to inform the City of the disparate and
arbitrary nature of the proposed changes. Lazy P6 never received an invitation to discuss its
objections - only that they were acknowledged without any reasonable explanation or response.
61.

Lazy P6's property designation was changed from general commercial to light

industrial after the previous designation had been agreed upon by the parties in 2008, following a
long and extensive negotiation and agreement of the parties. Further, the City made this change but
made no corresponding change to any of the infrastructure requirements or design requirements
thus still requiring Lazy P6 to pay the costs as if it was general commercial with substantially
diminished chance of recouping the costs through the sale of the property as general commercial
which has a substantial increased value over light industrial.
62.

Lazy P6's prope1iy was singled out for this disparate and arbitrary treatment in the

change to the future land use.
63.

On April 21, 2014, at a City Council meeting, Brett Limbaugh, Community

Planning and Development Services Director, actually stated during the discussion of the new land
use designation of the Lazy P6 property that, "the industrial designati.on really works quite well for
them (Lazy P6) .. .I think the balance of the property adjacent to the landfill is probably going to
continue to work best for them is.industrial, which is what the property is designated as," even
though Lazy P6 had made its objections clear and objected in writing to the change in designation
to light industrial along

5th

Street and the change to the prope1iy along Catron Boulevard to mixed

use commercial that it was at all times intending to sell the property as general commercial
property. This again shows the complete disregard for any comments or concerns of Lazy P6, the
party affected by the decisions. Brett Limbaugh stated further, "I think they are set up really well."
Brett Limbaugh makes this statement even though he is well aware Lazy P6 has objected to the
change and that the land in dispute is general commercial in the county.
Page 14 of22

Filed: 12/1/2014 4:21:24 PM CST Pennington County, South Dakota

51CIV14-001571

64.

Plaintiffs' sales potential for its property based on the change to the future land use.

plan has been irreparably harmed.
65.

The future land use change was unre·asonable and arbitrary and was a ccmtinued

course of conduct to force Lazy P6 to agree to the abandonment of its condominiums and to inflict
maximum damage on Lazy P6 to change the condominium designation instead of the City·
pursuing its legal remedy pursuant to legal review of the condominium establishment.

FIFTH CAUSE OF ACTION
66.

Plaintiffs reallege and incorporate by this reference each of the other allegations of

this Complaint not in this particular cause of action.
67.

The City set up a statutory scheme to impose a storm water drainage utility fee to

maintain and improve the City's stonn water drainage infrastructure. The fee was established to
accow1t for each type of property and its actual runoff into the City's storm water system, based on
the 100 year rainfall event.
68.

At the City Council meeting on August 18, 20 14, the City created arbitrary

classifications of property by exempting one class of property from the full storm water drainage
utility fee pursuant to resolution 2014-075. The property singled out for special treatment was
Rural Service District designation without any reasonable or rational relationship or reasoning for
why it was entitled to the reduction in the storm water fees.
69.

The stonn water drainage utility fee was supposed to be based on the actual

scientific run off from each type of property in the I 00 year event. However, the run off faotor for
the partially exempted property did not change, only the fee variable changed. Further, the
property has the same amoW1t ofrun off before as after and will use the same amount of the City's
storm water system.
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70.

The Rural Service District property has the same run off and cost as all other

property of the similar type and condition in the City.
71.

Lazy P6 owns property within the City Limits of the same type and condition as the

Rural Service District property, but the Lazy P6 property has not received an exemption and is not
receiving any reduction in storm water fees.
72.

In fact, Lazy P6 owns property across the fence from certain Rural Service District

property and both are used for agricultural purposes and both have similar run off and impact on
the City's storm water drainage infrastructure, yet Lazy P6 is paying a significantly higher storm
water utility fee.
73.

The legislative purpose provided that the Rural Service District property requires

less City services thus the reduction in no way relates to the reasoning or purpose of the storm
water utility fee and further all undeveloped property within the City is subject to the same
reasoning, especially Lazy P6's property within the City Limits for which little to no City Services
are required or used at this time.
74.

Lazy P6 and its property is being treated differently from substantially similar

property in that both will use equal portions of the City's stom1 water system yet Lazy P6's
property is being subject to significantly greater fees an yet Public Works Director Terry ·
Wolterstorff, P .E. endorsed this change. No rational relationship exists that would justify the
difference in fees between the Lazy P6 property and the Rural Service District property.
75 .

Lazy P6 has made substantial improvements to the Citis storm water sewer system

of over $500,000 that Lazy P6 might never be reimbursed for in addition to the higher fees while
other prope1ties within the City have never spent any money on improvements to the City's storm
water sewer system and are benefitting from these fees.
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SIXTH CAUSE OF ACTION
76.

Plaintiffs re-allege and incorporate by this reference each of the other allegations of

this Complaint not in this particular cause of action.
77.

In the Fall of 2013, Lazy P6 submitted infrastructure improvement plans, which

included water and sanitary sewer extensions, shown within future rights of way, roadway
pavement widths and related infrastructure to the City.

78.

On September 20, 2013, the first phase of water and sewer extensions was

approved by Nicole Lecy, P.E., of the City Engineer's office.

79.

Lazy P6 then proceeded to construct the water and sewer improvements at its own

expense. The improvements have been inspected by City staff and approved by the City Council
on September 2, 2014.
80.

Plaintiffs have filed muWple requests for connecti on from the City for water and

sewer to Unit Eleven (11) of Southgate Commercial Condominiums on numerous occasions. Each
ti me the City has denied said request for connection demanding that the Plaintiffs first annex.
The last denial was by the City Council at their October 6, 20 14 meeting.
81.

The City's own records show its plan to blackmail Lazy P6 for annexation of its

property. For instance, on February 25, 2014, during a Public Works meeting, councilwoman,
Bonnie Petersen moved, seconded by Roberts, to allow the connection of Unit 11 of Southgate
Commercial Condos with the stipulations that the owner must petition for the annexation of all
units and common area located within the Southgate Commercial Condos and if the owner later
withdraws the petition for annexation, City services to the properties within Southgate
Commercial condos shall be discontinued.
82.

The operative verb "shall" creates obligatory or mandatory hook up to public water

systems when considered available under statute. See Verry v. City ofBelle Fourche, 1999 SD 102
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12, citing SDCL §§ 9-48-28 & 9-48-53.
83 .

The City has no discretion or ability to require an annexation as a condition to

providing city water and sewer services. See id.
84.

The State of South Dakota approved the use of a holding tank on the property in

question. The City has made it clear that they will file an immediate injunction if Plaintiffs attempt
to use the holding tank. This leaves Lazy P6 without any option for sewer services on its property.
The City can not say the sewer and water are available for purposes of not allowing use of the
holding tank but on the other hand say they are not available for the purpose of hook up.
85.

The City has refused to allow Plaintiff to hook up to water and sewer lines and has

refused to allow the use of the holding tank, effectively strong-arming the Plaintiff into annexation
despite a clear contract, statutory language and legal precedent to the contrary.
86.

The Plaintiff is entitled to either connect to City Services or to use its holding tank

as either the City services are available or not to Lazy P6's property. The City cannot threaten a
lawsuit for not joining and then continually deny any request for connection to the prope1ty.
SEVENTH CAUSE OF ACTION

87.

Plaintiffs re-allege and incorporate by this reference each of the other allegations of

this Complaint not in this particular cause of action.
88.

Lazy P6 owns real property within and adjacent to Rapid City in Pennington

County, South Dakota, which it is commercially developing in tune with the local demand for
property.
89.

On or about May 29, 2014, Defendant Mayor Sam Kooiker made several incorrect,

malicious, and knowingly false comments regarding Lazy P6, including: "actually there has been
quite a bit of development that has occurred and it's been below City standards and that's been a
problem. It's been a concern to our fire department."
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90.

Defendant Mayor Sam Kooiker also provided direct oral statements during the

radio interview in May that it is disputed whether the City had in fact approved the Plaintiffs'
development project. Mr. Kooiker stated, "there's another rather complicated issue involved
where a plat was condominiumized as it was called and it was accepted at the time by I believe the
Register of Deeds Office and the state and there was some dispute as to whether that was accepted
by the City." These statements are clearly with malice and directed at destroying Lazy P6's
valuable prope1ties ability to be sold and recorded upon sale.
91.

In a meeting held on February 7, 2014, Joel Landeen again made clear the real

impetus and reasoning behind the City's actions by stating, "the costs will be punitive to Lazy P6"
when discussing the costs of hook up to the City services outside the City.
92.

Patsy Horton, the Long Range Planning Manager at the City, provided information

and made conuncnts to an appraiser who was preparing an appraisal report for Lazy P6's lending
institution. Those comments were incorporated and published on page xii in an appraisal report
dated December 27, 2013, to Lazy P6's lending institution as follows:
EXTRAORDI NARY ASSUMPTI ONS
It is assumed that the subject can be annexed into the city and hooked up to
city sewer and water service at any time. Upon conversations with city
officials, Rapid City has been trying to annex the subject for many years;
however, ownership has rejected annexation. The subject's current
recording as a "condominirun" regime (units vs. lots) was reportedly
obtained via the South Dakota Real Estate Commission (as per the City of
Rapid City). As per the city, there is still question about whether or not the
recording was legal; and there is still city "litigation" pending regarding this
situation.
The statements were fal se and Patsy Horton lmew the statements were false.
93.

These types of statements by City elected officials, senior level staff, and

department heads illustrates the City's clear and utter disregard for the truth and Lazy P6's
development.
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94.

The statements disparaging and casting aspersions on Lazy P6's title are causing

Lazy P6 direct damage everyday they continue. Based on information and belief, the close-knit
real estate community in Rapid City is clearly being negatively influenced by the City's false
statements which affect sales and the value of the property.
95.

The actions of Defendants City of Rapid City and Mayor Sam Kooiker have caused

substantial harm to Plaintiffs, including but not limited to the Joss of prospective sales and lower
sale prices due to suppressed demand as Buyers of high priced real estate are extremely sensitive to
all negative aspects of the land whether true or not. Further, the actions by the City and Defendant
Mayor Sam Kooiker demonstrate a coordinated and malicious attack upon the Plaintiffs and their
valuable real estate and illustrate a course of conduct of harassment, retaliation and interference
with contract apparently based on the decision of the Plaintiffs to develop and transfer the
condominium units.
96.

These false statements regarding Lazy P6's development, ownership, and quality

and compliance of the property are being made with malice again show the coordinated attack that
is being made on the ability of Lazy P6 to make a profit or even sell a unit or lot.
PUNITIVE DAMAGES

97.

Defendants' actions constitute intentional torts and are oppressive, fraudulent,

willful and wanton, and occurred with malice, thus subjec6ng said Defendants to punitive
damages.
WHEREFORE, Plaintiffs pray as follows:

1.

For judgment against Defendants in an amount to be determined by the jury;

2.

That the Court order that Defendant Kooiker issue a public apology stated in terms

acceptable to Plaintiffs or to be specified by the Court;
3.

For injunctive relief;
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4.

Order requiring the Defendants to pe1mit the Plaintiffs to hook up to water and

sewer lines;
5.

Alternatively, declaratory.relief providing a declaration that Plaintiffs may connect

and use their holding tank and City Sewer is not "available" to the Plaintiffs property;

6.

For punitive damages against Defendant Kooiker in an amount to be determined by

7.

In the alternative to monetary damages for the change in the future land use plan,

a Jury;

the Court order Defendants to return the future land use designations for Plaintiffs property to a
general commercial designation, which was the designation contained in the prior future land use
plan.
8.

For legal fees, taxes, costs, and disbursements herein,

9.

For such other and further relief as the Court shall deem just and meet in the

premises.
. "7....t"
Dated this
_t.J.l
_ day of November 2014.

COSTELLO, PORTER; HILL~ HEISTERKAMP,

:~SHNE~LLP
Jess M. Pekarski
Jeffrey D. Swett
Matthew J. Mcintosh
Attorneys for Plaintiffs
P.O. Box 290
Rapid City: SD 57709
(605) 343-2410
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that he served a copy of the foregoing document,
AMENDED COMPLAINT, and the.AMENDED SUMMONS, upon the persons herein next
designated, on the date below shown, by placing the same in the service indicated, postage prepaid,
addressed as follows:
Mayor Sam Kocik.er, in his personal capacity
300 Sixth Street
Rapid City, SD 57701

[x] Personally Served

Mayor Sam Kooiker,
on behalf of the City of Rapid City
300 Sixth Street
Rapid City, SD 57701

[x] Personally Served

South Dakota Attorney General
Marty Jackley
1302 E Hwy 14, Suite 1
Pierre SD 57501-8501

[x] Mailed with Admi ssion of
Service.

Dated this

7°

fJ

day of November, 2014.

COSTELLO, PORTER, HILL, HEISTERKAMP,

::S~,LLP
Jess M. Pekarski
Jeffrey D. Swett
Matthew J. Mcintosh
Attomeys for Plaintiffs
P.O. Box 290
Rapid City, SD 5 7709
(605) 343-2410

TRIAL BY JURY IS DEMANDED
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